as well. 24 A constitution containing the two clauses, however, does not necessarily mean a barrier between church and state has been created, nor is it easy to enforce. 25 Like the German Basic Law, for example, the clauses "tend to be more specific in the scope of protection."
26
In Israel, the relationship between church and state is not one of strict separation in theory and accommodation, as in the United States, or of division and cooperation, as in Germany. 27 Instead, there is a formal unity between the church and state with a substantive division. 28 People who are associated with a religion are subject to religious law when the issue involves an area that the Israeli law has authorized to be controlled by religious law. 29 When someone is not associated with a religion, in those specific areas where religious law applies, they are considered to be selfgoverning. 30 For example, because Israeli law does not currently allow civil marriage, 31 "the only form of standard marriage that can take place in Israel is marriage through the religious courts of one of the recognized religious communities." In the United States, when people are associated with any religion, they are still thought to be subject to federal and state laws; however, when that person is a pregnant woman who works for a religious-based employer federal or state law does not protect her. She is subjected to the whim of that religious employer, in many cases, even if she 24 Id. at 25. 25 Id. at 27. 26 See BRUGGER, supra note 22, at 25. 27 Id. at 40. 28 Id. 29 See MARCIA GELPE, THE ISRAELI LEGAL SYSTEM 5, 287 (2013). All religious courts have subject matter jurisdiction over issues of personal status. However, the scope of exclusive jurisdiction differs for the different religious courts. Christian religious courts have exclusive jurisdiction over marriage, divorce, and alimony. Jewish and Druze religious courts have exclusive jurisdiction over only marriage and divorce, id. 30 Id. at 284. The current arrangement draws influence from the rule of the Ottoman Empire and its continuation into the British Mandate. When Israel became a state, the British laws of the Mandate were left in place. Over time those laws, including marriage and divorce, were revised or replaced. However, the basic principle of leaving each religious community to manage its own affairs remained, id. This Note will analyze the legal foundations of pregnancy discrimination that is permitted by the freedom of religion, and will explore the relationship between religion and law in Israel that can provide insight into eliminating the discrimination women face from their religious employers in America. This Note will argue that an alternative model of the separation of church and state may provide for a framework that fulfills the aims of the freedom of religion while preventing discrimination of pregnant women employed by religious organizations. Open discussion of the separation of church and state issues is an important step in achieving the aims of the freedom of 
II. IN VITRO FERTILIZATION
It is estimated that one out of six couples experience at least one form of infertility problem throughout their reproductive lifetime. 32 In vitro fertilization ("IVF") is one of many Assisted
Reproductive Technologies ("ART's") that have been developed to treat infertility. The term "in vitro" means 'outside the living body and in an artificial environment,' and literally is Latin for "in glass." 33 According to estimates, more than five million babies have been born worldwide since the first baby was born via IVF in 1978. 34 IVF is the process of manually combining an egg and sperm in a laboratory, thus creating an embryo. 35 The process occurs in four stages. 36 During the first stage, ovulation induction, the woman is given hormones to stimulate her ovaries in order to facilitate the production of multiple eggs. 37 During the second stage, the eggs are surgically removed. 38 The third stage is where the fertilization occurs. 39 The eggs are first placed in a petri dish, and then sperm is introduced. 40 After approximately eighteen hours, the first egg divides into two cells, and shortly after divides again into a pre-embryo. 41 that "unequivocally condemns the use of IVF" is Catholicism. 48 Specific religious views on IVF will be discussed at length in Part V.
III. EMPLOYMENT AND PREGNANCY DISCRIMINATION
No single factor has contributed more to the growth and development of the United States labor force than the rise of the working woman. 49 A combination of factors led to the increased number of women in the workplace. 50 The post-World War II economy enjoyed major growth that vastly increased the labor demand. 51 The increased demand of labor in combination with "[t]he civil rights movement, legislation promoting equal opportunity in employment, and the women's rights movement created an atmosphere that was hospitable to more women working outside the home." 52 Though, this does not mean women were automatically granted equal rights in the workplace. 59 the Supreme Court upheld this broad exemption when the church fired one of its maintenance workers for failing to qualify for a certificate that he was a member of the Church and eligible to attend its temples. 60 It is easy to see though, the justifications a religious organization such as a Catholic church might have, in situations such as the insistence that its priests be Catholic. Claim, (3) Power, and (4) Immunity. 93 The first two, privileges and claims, are called "primary rules" and the last two are called "secondary rules." 94 The secondary rules are rules that specify how the first two can be changed or altered.
A. PREGNANCY DISCRIMINATION ACT
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B. AMERICANS WITH DISABILITIES ACT
95
Privilege rights involve what their bearer has no duty not to do. 96 In other words, a license, such as the license to drive a motor vehicle endows one with the privilege to engage in that activity.
But it is well known that the right to drive a vehicle is an activity in which A has a privilege to drive only if A has a privilege not to drive. 97 A right is a claim, when A has a claim that B does X, and only if B has a duty to A to do X. An employee has a claim that the employer pays him wages, meaning that the employer has a duty to pay the employee the wages.
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Powers are the first of the secondary rules that enables the alteration of the privileges and claims. A has the power to alter his own or the right of another, if and only if A has within a set of rules the ability to do so. 99 A governmental agency has the power to alter one's privilege or claim.
For example, the Department of Motor Vehicles has the power (stemming from various legal sources) to suspend one's privilege to drive a vehicle. In addition, powers can be used to alter the power of others.
Immunity is the absence of a power. If A has a power to change the right of B, then A has a power. If A lacks the power, then B has immunity. Immunity is a "core element of an American citizen's right to religious freedom." 100 The government lacks the power to change the religious rights of Americans, thus giving Americans immunity.
Each of the "atomic" incidents can be a right when it occurs in isolation. However, they also bond together in characteristic ways to form complex rights. 101 Each of the incidents are arranged and distinguished in different ways. The "active" and "passive" distinction fits neatly into the Hohfeldian system. Privilege and power are active in that they are concerned with their holder's actions. 102 A has a right to do X. Claim and immunity are passive in that they regulate the actions of others. 103 A has a right that B does X. In addition, the distinction between "positive"
and "negative" is popular among some normative theorists. of rights and how they interact with each other. As is evidenced by the many cases of freedom of religion implications, courts have seemingly ruled the freedom of religion right an "ace."
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D. APPLICATION OF THE PHILOSOPHICAL ANALYSIS
V. SEPARATION OF CHURCH AND STATE
Many scholars have developed their own frameworks for the separation of church and state that are representative of a basic continuum. No state fits perfectly within each model but they provide a useful tool in analyzing the relationship a state has with religion along the continuum.
Winfried Brugger's framework provides six models on the relationship between church and state:
1) aggressive animosity between church and state; 2) strict separation in theory and in practice; 3) strict separation in theory, accommodation in practice; 4) division and cooperation; 5) formal unity of church and state, with substantive division; and 6) formal and substantive unity of church and state.
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The first model, aggressive animosity between church and state often exists in communist countries driven by Marxist-Lennist ideology and practice. Three different kinds of animosity or hostility have been distinguished: adversarial tones towards religion in general calling for its total elimination and replacement with secular ideas, softer hostility towards religion while fighting civilly for a secular outlook, and adversarial tones towards a particular religion.
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The next model, strict separation in theory and practice, is "a variation of the wall-ofseparation doctrine to the extent that it refers to spatial and organization entanglements as well as 
B. INDIANA SENATE BILL 101
In light of the Court declaring RFRA to be unconstitutional when applied to state and local laws, many states have adopted or attempted to adopt similar religious freedom restoration laws. Major Indiana businesses and organizations expressed concern over the message the bill sent about tolerance and acceptance in the state, and as a result some cancelled plans to expand business 180 to free exercise, but should trigger protection under Title VII for the employee. However, as this Note attempts to explain, the controversies stem from clashes between fundamental rights expressly identified in the Constitution and those formed through court interpretations.
RENEE MATTEI MYERS & REDEATE DESSALEGN, DON'T BELIEVE THE HYPE: THE REAL EFFECT OF HOBBY LOBBY ON EMPLOYERS & EMPLOYEES
C. THE MINISTERIAL EXCEPTION
An employment discrimination case brought by a teacher at a church was the vehicle for the Supreme Court to consider whether a ministerial exception to federal employment discrimination laws complies with the Constitution. Until Hosanna- Tabor The church and school classify teachers in two categories: "lay" and "called." 195 A lay teacher is not required to be trained by the Synod or required to be Lutheran. 196 The school board hired teachers to one-year terms, and the school hired Cheryl Perich first as a lay teacher. 197 The other category, "called," are teachers that have "been called to their vocation by God through a congregation." 198 Once qualified as a called teacher, they receive the formal title "Minister of Religion, Commissioned." 199 Perich had been teaching for four years as a commissioned minister before her diagnosis. 200 In deciding whether or not Perich was entitled to relief for her former employer's alleged violation of the ADA, the court first had to consider the ministerial exception. The Supreme Court agreed with the Courts of Appeals that there actually is such a ministerial exception and that it does not violate the First Amendment. 201 Requiring a church to keep a minister they do not want to keep goes beyond merely an employment decision because, this "interferes with the internal governance of the church, depriving the church of control over the selection of those who will personify its beliefs." 202 The Court made it clear that the imposition of a minister on a religious employer would infringe the Free Exercise Clause, which protects a religious group's right to shape its own faith and mission through its appointments. 203 Secondly, the Court had to decide if the ministerial exception applied in the case before it.
In deciding that it did, the Court concluded that it was reluctant "to adopt a rigid formula for deciding when an employee qualifies as a minister." 204 Perich was educated and commissioned as a minister within the system of the Church. She had to complete eight college-level courses, submit a petition to her local synod containing academic transcripts, letters of recommendation, a personal statement, and written answers to ministry related questions. 205 In addition, she had to pass an oral examination at a Lutheran College. 206 Perich took six years to complete these rigorous requirements. Once she became a commissioned minister, she fulfilled her "important role in transmitting the Lutheran faith to the next generation." 207 The Court, therefore, concluded that
Perich was a minister covered by the ministerial exception. 208 When a minister brings a lawsuit for alleging her termination was discriminatory, the Court proclaimed, "the first Amendment has struck the balance for us . . . [t]he church must be free to choose those who will guide it on its way."
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Smith and Hosanna-Tabor certainly can be distinguished from the cases involving infertile women who seek IVF treatments. Women seeking IVF treatments is not the same as someone ingesting peyote, which is prohibited under a valid and neutral law of general applicability.
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Hosanna-Tabor came down to "the governmental interference with an internal church decision that affects faith and mission of the church itself." 211 Women seeking IVF treatments who happen [Vol. 26:2 to be members of churches should be protected by governmental interference from an internal church decision. In application of the exemption provided for by RFRA, the government may only substantially burden a person's exercise of religion, if proven, in furtherance of a compelling state interest. The compelling state interest in cases when female employees are fired from their religious employers for using IVF should be to ensure compliance with federal anti-discrimination laws by allowing women to use reproductive technologies.
VI. THE ISRAELI LEGAL SYSTEM
The legal implications of religion and reproductive technologies in Israel would not have nearly as much meaning without first exploring some of the history behind the State of Israel. To better understand the boundaries of legal rights, "we must get behind rules of law to human facts." 212 The exercise of religion plays an integral role in the shaping of laws a society deems important. Examining how religion in Israel influences society and the development of the systems of law will help determine how to prevent discrimination against women in our own country who use ART's, while still maintaining the balance of freedom of religion.
A. WHY ISRAEL?
The State of Israel is an important backdrop for studying issues of law, religion, and reproductive technologies for several reasons. First, what makes Israel "a curious democracy" is that it was "founded to be the national homeland of the Jewish people" while priding "itself on treating all religious communities in a fair and equitable manner. were classified as "other". 214 Almost all of the Arab people in Israel are Sunni Muslims. The "other" category comprises 2 percent Christian, and 1.7 percent Druze. 215 While Jews undeniably make up the majority, "Judaism is not a state religion, but the state recognizes a special relation to it." 216 Secondly, the State of Israel has been an important political ally for the United States since the State's establishment in 1948. A Gallup Poll conducted in 2013 suggests American sympathies heavily favor Israel over Palestine. 217 Since 2010, American partiality towards Israel has been consistently over 60%. 218 American sympathies towards Israel can be attributed in part to the philosophical ideals of its people.
Thirdly, the United States and Israel share similar legal upbringings, as both countries "were born from entities governed largely by British law." 219 The ideological goals in our own
Declaration of Independence are echoed in The Declaration of the Establishment of the State of Israel:
THE STATE OF ISRAEL will be open for Jewish immigration and for the Ingathering of Exiles; it will foster the development of the country for the benefit of all its inhabitants; . . . it will ensure complete equality of social and political rights to all its inhabitants irrespective of religion, race or sex; it will guarantee freedom of religion, conscience, language, education and culture. constitutionalism. 222 The American Constitution is the prime example of the written constitution, while the British Constitution is an excellent example of unwritten. 223 An unwritten constitution is built around a series of documents generally viewed as fundamental and as hallowed as the written constitution. 224 The term itself refers to the fact that there is not a single document that embodies all that is actually compiled in a single constitutional document. A country that does not have a written constitution has other documents to establish the fundamental laws of that country.
Israel has no written constitution, though the outlines of an unwritten constitution emerged in other documents within a few months of the establishment of the State.
225
B. THE KNESSET AND BASIC LAWS
Israel's unicameral parliament, made up of 120 members is called the Knesset. 
VII. ART'S AND THE FREEDOM OF RELIGION
Up until early 2014, Israel offered unlimited and nearly free IVF treatments to women up to age forty-five, or to those that had already had two children using the procedure. 266 Women are now limited to eight treatments funded by the state, and women over the age of forty-two are limited to three unsuccessful treatment cycles. 267 The Health Ministry defends its new restrictions,
claiming that according to worldwide medical literature, the chances for success after three unsuccessful attempts of IVF at the age of forty-five are nearly zero. he made in a meeting with members of the Association of Italian Catholic Medical Doctors. The Pope denounced a "false compassion" that "believes it is helpful to women to promote abortion .
I. CATHOLIC APPROACH
. . a scientific breakthrough to produce a child and consider it to be a right, rather than a gift to welcome; or to use human lives as guinea pigs, presumably to save others." 276 He went on to say that we are in a time of experimentation "[m]aking children rather than accepting them as a gift . .
.
[b]e careful, because this is a sin against the Creator: against God the creator, who created things this way." 277 Marriage is very much a foundational principle for the conception of a child in accordance with Catholic teachings. 278 The transmission of human life requires "responsible collaboration with the fruitless love of God; the gift of human life must be actualized through specific and exclusive acts of husband and wife." 279 Reproductive technologies utilizing gametes from third parties are explicitly immoral according to the Church because these methods are "contrary to the unity of marriage, to the dignity of the spouses, to the vocation proper to parents, and to the child's right to be conceived and brought into the world in marriage and from marriage." 280 Conceiving a child in marriage respects the unity and conjugal fidelity of marriage, according to the Church. 281 The marital bond created "accords the spouses, in a[n] objective and unalienable manner, the exclusive right to become father and mother solely through each other." 282 endeavor.'" 289 Becoming a parent is a desire that "is deeply rooted in the Israeli psyche -perhaps more so than in other countries." 290 The Israeli government has made the conscious decision to allow the Ministry of Health to provide all citizens of Israel (and medical tourists) with subsidized IVF treatments. Because of this, Israel has become an extremely popular choice in medical tourism, particularly for infertility treatments. Israel has become known as the IVF capital of the world. 291 One hospital in Tel Aviv performs about 7,000 procedures each year, one quarter of the country's approximately 28,000
procedures performed annually.
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VIII. RECONCILIATION OF RELIGIOUS ADHERENCE AND DEMOCRATIC VALUES
A. ADDRESSING THE STATUS QUO
It is an unwritten rule among Americans that the there are two main taboo subjects of discussion, particularly when people meet for the first time or in the workplace, politics and religion. 293 If they are brave enough to leave the confines of the trench and venture into no-man's land to enter into what can be described as a heated debate, each is often driven back with heavy volleys of deeply rooted beliefs that inevitably lead to a stalemate. These issues are common in Israel, as well, and the status quo must be addressed there, but for reasons that do not even involve [Vol. 26:2 IVF. 294 In the political and legal sphere, conflicts about specific application and fundamental principles in religion and state have become more and more common. 295 Because Israel does not have a constitution that determines the underlying basis for the relationship between church and state, questions regarding this relationship were managed through the "Status Quo" doctrine. 296 This doctrine preserved, or was assumed to preserve, "a wide range of legal and practical arrangements of religious matters which were prevalent during the very beginning of Israel as an independent state." 297 In Israel, some suggest there is no way to find a common solution, "because the gaps are so wide that even the very general conceptions about the model for structuring the relationship are sharply different." 298 While democracy calls for a separation of religion and state, Judaism must advance a union between them. 299 As this Note argued, the legal status quo of the relationship between religion and state must be addressed in the United States. Something needs to be done to generate a working solution to prevent infertile women and couples from having to make a choice between their desires to start a family and their employment merely because a religious employer disagrees with someone's individual choice. Court decisions, statutes passed by Congress, and the media all play a role in perpetuating the prevalent separation of church and doctrine.
IX. CONCLUSION
By strictly adhering to the principles of the freedom of religion, the courts and the legislature allow discrimination in certain circumstances. Though several cases have resulted in favorable outcomes in the lower courts, the stage is set for the Supreme Court to make a decision that could have substantial ramifications. Cases in which religious employers discriminate against female church employees for seeking to start a family by the only means medically possible will continue unless something changes. Opening a dialogue between churches that strictly adhere to a condemnation of ART's and members of the public could eventually bring an understanding of what each side is attempting to accomplish. Israel's funding of IVF procedures provides proof that religion and reproductive procedures can be compatible with one another, and that everything can be kosher between the two sides.
In America, the courts and legal bodies have made decisions for our society, which professes to view personal choice, to be stripped of it, in the name of another belief that they characterize as a freedom. A model of separation of church and state that allows accommodation in order to be constitutional, provides room for laws that create justified discrimination. The "wall" of separation perpetuates difficulties in the reconciliation of rights.
The struggle is perpetuated by court decisions that carve out exceptions for religious employers, stripping the constitutional protections for infertile women seeking to start a family.
Even when they are a religious employee, the right a woman has to procreate, through whatever means necessary, should not be trumped by the freedom of religion "ace" as declared by some courts. Including IVF in the procreational protections would give infertile women more legal protections when faced with religious freedom challenges from the other side.
